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What the Media
Hasn’t Told You
About Guardianship
PART 1
Guardianship is often maligned in the media, but this legal arrangement offers 
an important safeguard for older adults who would otherwise be vulnerable. 
The first article in a series describes what good guardianship looks like.
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Many people have learned about guardianship 
and conservatorship through the recent cov-
erage of Britney Spears’ case. She has publicly 

stated that she was not allowed to freely spend money, 
travel, make personal decisions, or have a legal voice, 
and these revelations had a powerful effect on the 
public. There is certainly plenty we will never know 
about her conservatorship, including the medical facts 
of her case. However, her story has brought an often-
overlooked legal process to light and suggests the need 
to educate elder care professionals about this valuable 
tool. This article is part of a three-part series that will 
introduce the reader to guardianship and conservator-
ship, including how and when they might be used to 
support a person whose decision-making capacity is 
compromised. In this article, we define guardianship 
and share the qualities to spot in a good guardian.

How Does Guardianship Work?
The terms guardianship and conservatorship refer to a 
legal arrangement in which an individual or entity is 
appointed by the court to make decisions for some-
one who has been found to lack capacity (Levine et 
al., 2019). Because guardianship and conservatorship 
are subject to state law, the language used and legal 
requirements vary by state. In California, where Brit-
ney Spears’ case is held, the arrangement is referred 
to as conservatorship, while many other states make 
a distinction between a guardian appointed to make 
decisions regarding health and personal affairs and a 
conservator appointed to make decisions regarding fi-
nancial affairs. For the purposes of this article, we will 
refer to both arrangements as “guardianship.” 

Guardianships should only be used when less 
restrictive measures have been ruled out, and the 
guardianship should be tailored so that the person 
maintains as much autonomy as possible. A court may 
appoint a guardian when it determines that a person 
lacks capacity and has no one authorized to make de-
cisions on their behalf. Deficits in capacity and their 
resulting functional limitations can be a result of an 
age-related change to cognition such as a stroke or 
dementia, an intellectual or developmental disability, a 
traumatic brain injury, or mental or behavioral health 
conditions including substance use disorder. The court 
will consider evidence to decide the areas in which the 
person lacks capacity, as well as what functions have 
been impacted, and should limit the guardianship 
only to those areas of need. Evidence may be gathered 
by medical or other professionals or even by a “guard-
ian ad litem,” an independent investigator appointed 
by a judge to look into and issue a report on a question 
brought before the court.

Who can be a guardian? There is little demo-
graphic data on guardians and those under guard-
ianship (American Bar Association, 2020; Karp & 
Wood, 2007; NCSC, 2018), but experts agree that 
many guardians are family members. Other guardians 
may be private professionals, such as social workers or 
attorneys; individual volunteers; or institutions such 
as state or county-run public agencies or private social 
service agencies (Wood, 2012). Although some states 
require that guardians receive training or even certi-
fication at the local level or through the Center for 
Guardianship Certification, this, too, varies by state. 

After a hearing, during which evidence is presented 

[  l e g a l  ]

What the Media  
Hasn’t Told You  
About Guardianship

P A R T  1

CSA JOURNAL 88  /  VOL. 3, 2022  /  SOCIETY OF CERTIFIED SENIOR ADVISORS  /  WWW.CSA.US PAGE 51



regarding the individual’s functional abilities includ-
ing strengths, weaknesses, and health issues that may 
result in decisional deficits, the judge will decide 
whether to appoint a guardian and, if one is needed, 
whom to appoint. If a guardianship is necessary, the 
court will issue a guardianship order delineating the 
powers and authority transferred to the guardian. 
These powers can be plenary (full) or limited. The 
guardian may be given a range of responsibilities, in-
cluding the authority and responsibility to establish 
the individual’s place of residence, to consent to medi-
cal treatments, to provide for the individual’s care, to 
make contracts, and to apply for benefits on behalf 
of the person (Teaster et al., 2009). In certain cases, 
the court may order special authority when a guardian 
needs to make decisions in situations outside of the 
standard guardianship powers, or the court may grant 
special authority for a limited time period to meet a 
specific need. The individual retains whatever rights 
the court does not transfer to the guardian. 

The #FreeBritney movement focused much of its 
attention on the rights taken away from Ms. Spears 
during her conservatorship. Her experience is at odds 
with what you can expect of a trained, professional 
guardian. The National Guardianship Association’s 
(2017) Standards of Practice instruct guardians to 
“identify and advocate for the person’s goals, needs, 
and preferences” (Standard 7). For example, even peo-
ple who have guardians should be allowed to make 
decisions in areas where they are able. One point of 
concern was that Ms. Spears had allegedly been vocal 
about not wanting her father to be her guardian. Ms. 
Spears clearly knew the people in her life whom she 
trusted, so if she did, in fact, request that her father 
be replaced, the court should have taken this request 
seriously. She later said that she did not know she had 
the right to petition the court to end her guardianship. 
Britney Spears had an attorney who should have given 
her this information. The right to access independent 
counsel varies by state, but a good guardian and good 
legal team support the individual’s right to be involved 
in decisions and the right to access legal advice.

While news stories tend to highlight cases of 
guardianship gone wrong (e.g. Aviv, 2017; Morris, 
2021), the majority of guardians are doing impor-
tant work and advocating for the rights of the indi-
vidual under their care (Government Accountability 
Office, 2010). Good guardianship practice requires 
that guardians understand their role and the limits 
to their authority. All guardians should follow ethi-
cal principles and standards of practice such as those 
promoted in some state statutes or by the National 
Guardianship Association. They should also work to 

understand the individual’s unique needs and goals, 
be aware of resources, communicate clearly, and col-
laborate well with other providers and professionals. 

How to Spot a Good Guardian
Certified Senior Advisors will find it valuable to un-
derstand what characterizes a good guardian. To spot 
a good guardian, look for these qualities: 

• experience in the field, 
• applicable licenses or certifications to demon-

strate the individual’s knowledge and level of 
professionalism, 

• membership and training with a professional 
guardianship organization such as a state organi-
zation or the National Guardianship Association, 

• maintaining a manageable caseload so they can 
visit face to face with each client at least monthly, 
and

• preserving an overall good reputation for service 
and demonstrating regular and transparent 
communication. 

In addition, good guardians have a transparent 
process for making decisions on behalf of their client. 
They involve the person as much as possible in any 
decisions and use checklists and other documentation 
tools along with ethics boards or peer reviews to ensure 
quality in any decision-making process. One more es-
sential quality of a good guardian is genuine advocacy 
for the individual under their care, even—or especial-
ly—in the face of competing interests. A professional 
guardian recently recounted a woman calling about 
her mother in a nursing facility who was refusing to 
shower. The daughter was hoping to become guardian 
to “force” the nursing facility to shower her mother. 
The professional asked how the woman expected 
guardianship would change the arrangement—would 
she ask the staff to drag her mother into the shower 
against her protest? When the daughter replied that 
she would not want that for her mom, the professional 
helped the woman better understand what a guardian 
can and cannot do.

Many guardians have received similar inquiries 
from facilities or family members about an individual 
who will not follow a recommended course of treat-
ment or make the decision that providers or fam-
ily members prefer. The referral source may want a 
guardian appointed who can make the decision that 
others feel is best for the individual. However, a good 
guardian does not simply agree with others’ opinions 
on the best course of action for the individual. A good 
guardian will instead learn the individual’s values and 
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wishes and, when possible, advocate for the decision 
the individual wants. Most of all, a good guardian 
does not impose their own values and beliefs on the 
person under guardianship.

The disability community has popularized the 
term “the dignity of risk” to suggest that protect-
ing a person from all possible harm is infantilizing. 
Guardians are encouraged to seek the least restrictive 
alternative to meet a person’s needs rather than avoid-
ing risk altogether. Because CSAs may best know the 
available resources in a region, guardians and CSAs 
may work closely together to find, for example, ser-
vices to support a person living at home or programs 
to improve an individual’s social well-being. 

Conclusion
When CSAs and others who advocate for seniors 
are working with an individual with deficits in their 
capacity, a guardian may be necessary. A person who 
lacks capacity and does not have someone legally des-
ignated to make decisions is vulnerable. They may be 
unable to access necessary medical care, pay bills, ad-
dress housing needs, or protect themselves from abuse, 
neglect, or exploitation. Without a legally designated 
decision maker in place, CSAs and others who would 
advocate for an older adult may be unable to help the 
individual address their needs. In such situations, the 
court may need to appoint a guardian with the legal 
authority to make decisions on the individual’s behalf. 

Although the Britney Spears story and others that 
have gained national attention show the negative side 
of guardianship, when used correctly, it is an impor-
tant tool for the support and protection of individuals 
with cognitive limitations. Guardianship is not meant 
to suppress the wishes of individuals with disabilities, 
but instead be a tool to ensure those wishes are hon-
ored. By understanding guardianship and how it fits 
into the spectrum of senior care services, advocates 
can help meet the needs of their clients. 

Now that you know the basics of guardianship, 
look for the next article in this series, which will de-
scribe “limited guardianship” and other legal options 
available to adults and their families. •CSA
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